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J ONES, Chief Justice

M1 The defendant, Andre Lanont Mnnitt, was charged with
three counts of first degree nmurder and seven counts of arned
robbery, aggravated robbery, and burglary, all stemm ng fromevents
at the EIl Grande Market in Tucson the night of June 24, 1992. I n
1993, Mnnitt was tried and convicted of the three nurder counts
and the seven non-hom cide counts. He was sentenced to death for
t he nurders. In 1996, this court reversed the convictions and
sentences and remanded the case for a new trial due to juror
coercion. State v. McCrinmmon/Mnnitt, 187 Ariz. 169, 927 P.2d 1298
(1996). He was tried again in 1997 in a proceeding that ended in
a mstrial because the jury was unable to reach a verdict. He was
tried a third time in April 1999. There, a jury found himguilty
of all charges and the trial judge i nposed death sentences for the
three nurder convictions and life inprisonnent for the arned
robbery, aggravated robbery, and burglary convictions. Because of
the death sentence, direct appeal to this court is mandatory under
Rules 26.15 and Rule 31.2(b) of the Arizona Rules of Crimnal
Procedure. W have jurisdiction pursuant to Arizona Constitution
article VI, section 5.3, and Arizona Revised Statutes (A RS.)
section 13-4031 (Supp. 2001).

. Issue Presented
12 Mnnitt claims his third trial shoul d have been barred by

principles of double jeopardy because of prosecutorial m sconduct
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at the two previous trials. Specifically, he argues that because
t he prosecut or engaged i n egregi ous, intentional m sdeeds ai ned at
prejudicing the jury and avoiding an acquittal in trials one and
two, doubl e jeopardy should apply here.
13 I n response, the state argues that doubl e jeopardy i s not
inplicated, that the 1997 hung jury was not connected to the
prosecutorial msconduct, and that the prosecutor did not act
deliberately to avoid an acquittal.
14 We conclude that Arizona' s constitutional protection
agai nst doubl e jeopardy should have barred Mnnitt’s 1999 retri al
because in both the 1993 and 1997 trials the prosecutor engaged in
extreme m sconduct that he knew was grossly inproper and highly
prejudicial, both as to the defendant and to the integrity of the
system Moreover, the trial judge found and the record
substanti ates that the prosecutor did so with know ng i ndifference
to the danger of mstrial or reversal, if not a specific intent to
cause a mstrial

1. The Facts
A. Investigation of The EIl G ande Hom ci des
15 Between 9:30 p.m and 10:00 p.m on June 24, 1992, Queen
Est her Ray | oaned Chri stopher McCri mon a 1977 Pl ynout h aut onobil e
t hat bel onged to her boyfriend, David Durbin. She testified that
McCrimmon asked to borrow the car for an hour to pick up sone

noney. McCrimmon left with Mnnitt and a third person known as
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Martinez. Ray later identified Martinez as Martin Soto-Fong. She
testified that all three nmen returned about an hour |ater w thout
t he car.

16 At approximately 10:15 p.m, Tucson police were
di spatched to the EIl G ande Market in response to a 911 call.
There, they found the bodies of three victins: the store manager,
t he manager’ s uncle, and an enployee. All three died fromnmultiple
gunshot wounds. Three blocks from the market police found an
abandoned Pl ynmouth. The car was later identified as belonging to
David Durbin. Christopher McCrimmon’s fingerprint was found on the
outside of the driver’s side w ndow.

17 Tucson Pol ice Detective Joseph Godoy was assigned as the
| ead detective on the case. On August 31, 1992, Godoy received a
phone call from an unknown nale caller who told himthat a bl ack
mal e nanmed “MKi nney” and anot her individual nicknaned “Cha-Chi”
were involved in the EI Grande Market nmurders. Later that evening,
Godoy nmet with Sergeant Zi nmmerling, who informed Godoy that he had
received a tip from a confidential informant that a black nale
named McCri mmon and a Mexi can nmal e named Martin Soto, al so known as
Cha-Chi, were involved in the nurders. Wth this information,
Godoy conducted a records check on McCri mon, which revealed his
crimnal history. Further investigation by Godoy reveal ed that
Cha-Chi, Martin Soto, and Martin Fong were nanes used by the sane

person, and that Martin Fong was a former enpl oyee of the EIl G ande
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Mar ket .

18 During this tinme period, Tucson Detective Fuller was
investigating a | ate August 1992 restaurant robbery. Christopher
McCri nmmon becane a potential suspect after forensic evidence |inked
himto that crinme scene. Fuller discovered that Andre Mnnitt, an
associate of MCrimon's, nmay also have been involved in the
restaurant robbery. Fuller communicated this information to Godoy
Septenber 1, 1992. At that tinme, McCri mon was al ready consi dered
a suspect in the El Gande Mrket homcides, and wth the
addi tional information connecting Mnnitt to McCri nmon, Godoy al so
considered Mnnitt a possible suspect.

19 On Septenber 2, 1992, Godoy assisted Fuller in arresting
McCrimmon and M nnitt for the restaurant robbery. The sane day,
while both were in custody, Godoy questioned each of them about
i nvolvenent in the EIl Gande hom cides. Both denied invol venent.
Thus, as of Septenber 2, 1992, Soto-Fong, MCrimon, and Mnnitt
had been interviewed by police and were suspects in the El G ande
crimes.

110 In | ate August 1992, one Keith Wods was rel eased from
prison. Several days later, he was arrested on drug charges. He
was already a three-tinme felon, and possessing drugs was a parol e
violation subjecting him to a possible twenty-five year prison
sent ence. Facing this, Wods offered to becone an informant in

exchange for dism ssal of the drug charges. Wods | ater stated
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that on the day of his release from prison, he was net by
McCri mmon, who professed participation in the El G ande nurders.
He further testified that |ater the sane day, he and McCri mon went
to Mnnitt’s apartnent where Mnnitt and MCrimon provided him
wth details of the El Gande crines. Foll ow ng an untaped
interview with Godoy on Septenber 8, Wods was transferred to a
“bugged” roomwhere, on tape, he inplicated Mnnitt, McCri mmon, and
a third person, Cha-Chi, in the El Gande hom cides. The three
wer e subsequently charged with the murders.

B. Procedural History

111 Soto-Fong was tried separately in 1993 and, based on
direct evidence of his participation in the El G ande nurders, was
convi cted and sentenced to death. His conviction and sentence were
affirmed by this court. State v. Soto-Fong, 187 Ariz. 186, 928
P.2d 610 (1996). Mnnitt and McCri nmon were tried jointly, alsoin
1993, and they, too, were convicted. As noted, however, the
Mnnitt and MCrinmmon convictions were reversed due to juror
coercion, and the case was remanded for a new trial. In 1997

Mnnitt and McCrimmon were retried separately. Mnnitt’s retrial
began first, resulting in a hung jury. Days later MCri mon was
tried and acquitted.

C. Godoy’s M sdeeds and Peasl ey’ s M sconduct

112 Bef ore di scussing the actual m sconduct in this case, we

recount the context in which it occurred. Deputy County Attorney
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Kennet h Peasl ey conducted the 1993 Soto-Fong trial and the 1993 and
1997 trials of Mnnitt and McCrimon. He did not participate in
Mnnitt’s 1999 trial. In all three Mnnitt trials and in both
MCrimmon trials, the state’ s case depended heavily on Keith Wods’
credibility. I mportantly, as of Septenber 2, the police had
identified Soto-Fong, McCri mon, and M nnitt as suspects in the E
Grande crinmes and had interviewed them But according to Godoy,
police had yet to interview anyone who could provide direct
evidence linking any of the three to the crinmes. Wods was not
interviewed until Septenber 8, six days after the McCri mopn and
Mnnitt interviews. Godoy clainmed to have received his first
know edge of any involvenment by McCrimon and Mnnitt from his
interview with Wods. This was the information the police were
seeking--that McCrimon and Mnnitt had inplicated thenselves in
the nurders and that a witness would so testify.

113 Whods’ credibility was tenuous. He was a convicted fel on
and drug addict who entered into an agreenment with the state to
provide testinony to avoid a |lengthy prison sentence. The state
had no plausible explanation why Godoy conducted the untaped
interview with Wods. The defense strategy in the Mnnitt and
McCrimmon trials was to show that Godoy was the source of Wods’
information about Mnnitt’'s and MCrimmon’s involvenent in the
case, and that during the wuntaped interview, he fed that

information to Wods. I f Godoy was indeed the source, Wods’



testinony would not have helped the state. Simlarly, wthout
Whods, the state’s case woul d be significantly weakened because no
direct or physical evidence connected Mnnitt to the crine, and the
credibility of the remaining wtnesses was questi onabl e.
1. The 1993 Joint Trial of Mnnitt and McCri nmon

114 In 1993, Peasl ey began to |l ay the foundation for Godoy’s
testinony. Hi s questioning of Godoy and his argunents to the jury
i ndi cate that he knew the case hinged on Wods’ credibility. His
purpose, clearly apparent, was to destroy the defense’ s claimthat
Godoy hinsel f, not the suspects, was the source, and that Godoy had
fed Wods the three nanmes during the untaped i nterview. Throughout
the trial he argued that Wods was believabl e because the only
possible sources for Wods infornmation were the defendants
t hensel ves, not Godoy.

115 In his opening statenent to the jury, Peasley described
Godoy’ s i nvestigation, stating that the detective did not know t hat
Soto-Fong had worked at the E Gande Mrket until Godoy
i ntervi ewed Wods on Septenber 8. Contrary to what he knew to be
true, Peasley insisted that the police did not have the nanmes of
Sot o- Fong, McCrimmon, or Mnnitt until after Godoy and Wods net on
Sept enber 8. During his direct exam nation of Godoy, Peasley
elicited testinony that Godoy had gone to the EIl Grande Market with
the nane of Martin Soto-Fong only after talking with Keith Wods.

The record is replete wth evidence of Peasley’'s full awareness
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that this line of testinony was utterly false.
116 On redirect examnation, Peasley continued to ask
questions designed to m slead the jury regardi ng when and how Godoy
di scovered the defendants’ nanes.
Peasl ey: And is it fair to say that essentially the
information that you began working with when M.
McCrimmon and M. Mnnitt and Marti n Fong becane suspects
woul d have been after the tinme that you talked to Keith
Whods in this case?
Godoy: Yes.
Godoy was | ater recall ed, whereupon Peasley continued:
Peasley: Sir, when was the first tinme you becane aware
personal ly that a forner enpl oyee may have been invol ved

in the EIl Grande hom ci de?

Godoy: When | spoke with Keith Wods on Septenber the 8

of 1992.
117 I n his closing argunent, Peasl ey reinforced Godoy’s fal se
testinmony by stating, “I told you at the beginning of the case,

fol ks, that there would be no | ess than four maj or reasons for why
you woul d believe Keith Wods and why you would find that these
Def endants are guilty.”

118 He continued this thenme in his rebuttal statenent:

When you | ook at M. Wods--and | would invite you
to do it--if you go back in the jury room you can | ook
at the exhibits all you want. The sinple fact of the
matter is that when you go back into the jury room
answer the question about whether or not you believe
Keith Wods, about what he had to say in the case.
Because if you do, the case is over, the trial is over
and you can start signing the verdicts.

Because if you believe Keith Wods’ testinony about
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his conversations, both of these defendants have
confessed to every one of these offenses. And | would
ask you, again, as | didin closing argunents--or, excuse
me, in opening statenent go through and tal k about it.

2. Mnnitt’s 1997 Retri al

119 Peasl ey continued to rely on Godoy to bolster Keith
Wods’ credibility in Mnnitt’s 1997 retrial. During direct
exam nati on of Godoy, Peasl ey asked a series of questions designed
to erase any doubt that the source of Godoy’s information could
have been anyone but Wods.

Peasley @ Wen you first sat down and tal ked with M.

Wod [sic] on Septenber 8 of 1992, had you in your

i nvestigation cone up with the name “Keith Wod”?

Godoy A No, Sir.

Q Excuse ne. Had you cone up with the nane “Chris
McCri mmon” ?

A No.

Q Had you cone up with the nane “Andre Mnnitt”?

A No, sir.

Q Had you cone up with the nanme “Cha-chi”?

A No.

Q Had you come up with the nanme “Martin Fong” or
“Martin Soto Fong”?

A:  No.

Q The first tinme you heard of any of those three nanes
woul d have been with the conversation with Keith Whod on
Sept enber 8, 19927

A Yes.
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Q D d you in any way suggest to him what he ought to
say or what he ought to tell you?

A | did not, no.

The 1997 trial ended in a mstrial because the jury failed to

reach a verdict. No explanation or reason was given.
3. MCrimon’s 1997 Retri al

120 McCrimmon’s 1997 retrial began one week after Mnnitt’s
trial ended in a hung jury. In a pretrial hearing just prior to
McCrimmon's retrial, Godoy’'s false testinony in Mnnitt's trial one
week earlier and Peasley’'s know edge of the falsehood were
di scovered, perhaps inadvertently, when Peasley asked the tria
judge for guidance on introducing McCrimon’s involvenent in the
restaurant robbery and whet her Godoy could refer to confidential
information in his presentation of that evidence. |In the course of
t he discussion, Peasley stated that “because of the [restaurant]
case, Detective Godoy gets from Detective Fuller the nane of
M nnitt as associated with McCri mon and starts wondering if they
are doing [the restaurant] together . . . .7 The conversation
bet ween Godoy and Ful | er took pl ace Septenber 1, a full week before
Godoy’s interview with Wods. Godoy’'s interviews with MCri mmon
and Mnnitt took place Septenber 2. It thus becane apparent that
Peasl ey had msled the Mnnitt jury and that he was aware Godoy had
associated Mnnitt with MCrimon prior to Godoy' s Septenber 8

interview with Wods. 1In response, McCri mon’s counsel submtted
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alist of Godoy's false statenents made in Mnnitt’s trial the week
before and inforned the court that he planned to i npeach Godoy on
his prior false testinony.

121 Knowi ng that McCri nmmon’s defense counsel woul d inpeach
Godoy, Peasley, during direct exam nation, had Godoy provide an
accounting of his investigation. Godoy explained that his previous

fal se testi nony was derived fromhis fear that di scussi ng anonynous

sources could have resulted in a mstrial. “[1]n prior hearings
since this, | have never been able to legally testify in court
about confidential informants, and that’'s why | said no.” Then,

during redirect, Godoy stated, “Basically if | go into testinony
that | received information froma confidential informant before |
testify, there is a chance that that’s going to be a mstrial in
this case, so | didn't want to take a chance of making a m stake
and having a mstrial.”

122 In response, MCrimon’s defense counsel aggressively
cross-exam ned Godoy by having himrecount the fal se testinony he
had given the week before in Mnnitt’s trial. Godoy expl ai ned
Peasl ey’ s i nvol venent and know edge and gave a detail ed accounting
of his own investigation prior to his Septenber 8 neeting wth
Wods. Defense counsel also reviewed the Mnnitt transcripts to
point out that Godoy was never asked to reveal confidential
informant information. Having | earned of the fal se testinony, the

jury acquitted McCrimmon of all charges.
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4. Mnnitt’s Post-Trial Mbtion

123 After MCrimon’s 1997 trial and follow ng the not guilty
verdi ct in which Godoy’'s fal se testinony had been reveal ed, Mnnitt
noved to dismss the charges against him asserting prosecutori al
m sconduct based on Peasley’'s knowng introduction of false
evidence through witness Godoy in the 1993 joint trial and in
Mnnitt’s 1997 trial. The notion was denied. Mnnitt then noved
to dismss based on double jeopardy, asserting prosecutorial
m sconduct in eliciting false testinony from Godoy. Follow ng an
evidentiary hearing, the trial court found that the prosecutor had
engaged in msconduct by posing questions that elicited false
testinmony in front of the jury, that the false testinony was
hel pful to the state’s case, and that it could have been corrected
by the prosecutor. The trial court rejected the doubl e jeopardy
argunent that the state’s conduct was intended to further an
i nproper purpose, but neverthel ess found the conduct occurred with
known i ndi fference to a significant danger of mstrial or reversal.
Despite the finding of serious m sconduct, the trial court denied
the notion to dismss, concluding the mstrial resulted fromthe
jury’s inability to reach a verdict, rather than fromPeasl ey’ s and
Godoy’ s m sdeeds.

124 Followng the trial court’s denial of the notion to
dismss, Mnnitt filed a petition for special actionto this court.

Special action jurisdiction is always discretionary. W declined
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jurisdiction, knowing that, should Mnnitt be convicted in the
third trial, this court would then have the opportunity to conduct
appell ate review on a conplete record.

5. Mnnitt’s 1999 Retri al
125 At Mnnitt’s 1999 retrial, Peasley did not participate
and the prosecution altered its approach by not calling Godoy. The
defense did call Godoy, however, and vigorously questioned him
about his previous testinony and his role in the investigation. On
cross-exam nation, Godoy stated that his false testinony in two
prior Mnnitt trials was pronpted by know edge that information
from confidential sources would be hearsay and i nadm ssible. He
gave no other justification for having given false testinmony in
either previous trial.

[11. D scussion

126 The state argues that Arizona s jurisprudence requires
that a claimof double jeopardy based on prosecutorial m sconduct
be found without nerit in the absence of a connecting |ink between
the msconduct and the basis for mstrial. The state has
m scharacteri zed our jurisprudence.
127 The double jeopardy clause of the Fifth Anmendnent
protects a crimnal defendant from nmultiple prosecutions for the
sane offense. United States v. Dinitz, 424 U S. 600, 606 (1976).
The Arizona Constitution provides the same protectionin article 2,

section 10, stating that no person shall be “tw ce put in jeopardy
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for the sane offense.” As part of the protection against nmultiple
prosecutions, the clause protects a defendant’s valued right to
have his or her trial conpleted by the tribunal first assigned.
Oregon v. Kennedy, 456 U.S. 667, 673 (1982) (“one of the principal
threads making up the protection enbodied in the doubl e jeopardy
clause is the right of the defendant to have his trial conpleted
before the first jury enpaneled to try hinf); Pool v. Superior
Court, 139 Ariz. 98, 109, 677 P.2d 261, 272 (1984). It also
protects a defendant fromnultiple attenpts by the governnment, with
its vast resources, “to convict an individual for an alleged
of fense, thereby subjecting him to enbarrassnent, expense and
ordeal and conpelling himto live in a continuing state of anxiety

and insecurity . Green v. United States, 355 U. S. 184, 187
(1957).

128 Neverthel ess, the protections afforded by the double
jeopardy clause are not absolute. As a general rule, if the
def endant successfully noves for or consents toamstrial, retrial
is not barred on doubl e jeopardy grounds. Dinitz, 424 U. S. at 607,
see also United States v. Jorn, 400 U S. 470, 484 (1971) (double
jeopardy principles “do not go so far as to conpel society to so
nobi l i ze its decisionnaking resources that it will be prepared to
assure the defendant a single proceeding free from harnful

governmental or judicial error”); Kennedy, 456 U S. at 672-73 (the

circunstances surrounding termnation of the first trial dictate
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whet her the double jeopardy clause bars retrial). The rationale
for the rule permtting re-prosecution is that the defendant,
either on his own notion or by his consent, has agreed to forego
his right to a final determination by the first tribunal. Dinitz,
424 U.S. at 607-08.

129 There are circunstances, however, in which the double
j eopardy clause will bar re-prosecution. Intentional and pervasive
m sconduct on the part of the prosecution to the extent that the
trial is structurally inpaired is one exanple. In Pool we held
that retrial is barred when the prosecutor engages in inproper
conduct that is not nerely the result of | egal error or negligence,
but constitutes intentional conduct that the prosecutor “knows to
be i nproper and prejudicial, and which he pursues for any inproper
purpose with indifference to a significant resulting danger of
mstrial or reversal [ ] and the conduct causes prejudice to the
def endant which cannot be cured by neans short of a mstrial.”
Pool, 139 Ariz. at 108-09, 677 P.2d at 271-72. Qur decision in
Pool was based on the view that a defendant’s constitutional
guarantee to be free from nultiple trials would be severely
inpaired by the prosecutor’s intentional m sconduct.

130 In deciding Pool, we drew an inportant distinction
between sinple prosecutorial error, such as an isolated
m sst at ement or | oss of tenper, and m sconduct that i s so egregi ous

that it raises concerns over the integrity and fundanental fairness
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of the trial itself. 1d. at 105-07, 677 P.2d at 268-70.
Prosecutori al m sconduct t hat perneates the process and
intentionally destroys the ability of the tribunal to reach a fair
verdi ct nust necessarily be renedi ed.

131 The m sconduct in Pool was extrene. During cross-
exam nation of the defendant regarding the theft at issue, the
prosecutor’s questions ranged fromirrelevant and prejudicial to
abusive, argunentative, and disrespectful. Pernmanent prejudice
becane cl ear by reason of the prosecutor’s persistence in inproper
Cross-exam nati on. Utimate fairness in the trial Dbecane
i npossible to achieve. Gven this conduct, we concluded
unani nously that the prosecutor’s purposes, apparent from the
record, were to avoid an acquittal, prejudice the jury, and obtain
a conviction with indifference to the danger of mstrial or
reversal. Id. at 109, 677 P.2d at 272. Accordingly, the double
j eopardy doctrine barred retrial.

132 Consistent with these principles, in a nore recent
decision, this court determned that, even in the absence of a
declared m strial, double jeopardy bars retrial in situations where
the trial became patently unfair and the conviction was obviously
obtained by intentional prosecutorial m sconduct. State .

Jorgenson, 198 Ariz. 390, 10 P.3d 1177 (2000).! The defendant’s

1 Jorgenson was a petition for special action that arose from
our reversal of the convictions and sentences inposed on one Al ex
Hughes by reason of prosecutorial m sconduct. See State v. Hughes,
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notion for mstrial based on the prosecutor’s m sdeeds was deni ed.
On appeal, we reversed and renanded t he case because the prosecutor
had engaged in “knowi ng and intentional m sconduct.” 1d. at 390-
91, 10 P.3d at 1177-78 2. W stated,

[t] he m sconduct includes *“ignoring the facts . . . ,

[and] relying on prejudice . . . .” 1t was “a di shonest
way to represent the State . . . , and it was especially
dishonest . . . where the evidence of insanity was
substantial, and where the State had no evidence that
[ Def endant ] had fabricated an i nsanity
def ense.” . . . The state overwhel ned Defendant’s

insanity defense, “but it did not do so with evidence; it
did so with prosecutorial m sconduct.”

Id. (internal citations omtted) (quoting State v. Hughes, 193
Ariz. 72, 86-88, 969 P.2d 1184, 1198-1200 161-73 (1998)).

133 On remand, the defendant noved to dismss on double
j eopardy grounds and the trial court granted the notion. The state
then sought special action relief, claimng the defendant was
entitled only to a newtrial, not dismssal.

134 On review of the special action, we reasoned it woul d be
contrary to established double jeopardy principles to draw a
meani ngful |egal distinction between re-prosecution followng a
mstrial and re-prosecution after reversal on appeal from the
erroneous denial of a mstrial. This court said, “Surely a
def endant whose m strial notion was erroneously denied, as in the
present case, shoul d have the same constitutional protection as one

whose notion was correctly granted, as in Pool.” Id. at 392, 10

193 Ariz. 72, 969 P.2d 1184 (1998).
-18-



P.3d at 1179 17.

135 Thus, where a prosecutor, as in the case before us,
engages in egregious conduct clearly sufficient to require a
m strial but manages to conceal his conduct until after trial, the
sanme circunstance is presented as in Pool and Jorgenson and the
sane reasoning applies. Conceal nent of a prosecutor’s serious
m sdeeds throughout the trial should not expose the defendant to
multiple trials. “This is exactly what the double |eopardy
provi sion was intended to prevent.” Jorgenson, 198 Ariz. at 392,
10 P.3d at 1179 f6.

136 The state argues that in order for double jeopardy to bar
retrial, the prosecutor’s msconduct nust be blatant, and the
m sconduct and request for a mstrial nust be inextricably
connected. It clains the msconduct in this case was not serious
because defense counsel failed to nove for a mstrial before the
case was submtted to the jury. W di sagree. The protections
af forded by the doubl e jeopardy clause do not turn on whether the
state’s overreaching is apparent during trial. The state has
provided no reason, norr do we see one, that justifies
differentiating those acts of m sconduct that becone apparent or
are discovered only after the trial from acts of m sconduct that
are obvious when commtted and therefore capable of an imedi ate
remedy.

137 The state contends al so that the prosecutor’s m sconduct
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in this case is considerably nore limted than the m sconduct in
ei ther Pool or Jorgenson. Again, we disagree. M sconduct at | east
as serious as that in Pool and Jorgenson is undeniably present in
the matter before us. Like the msdeeds in Pool, Peasley’s
m sdeeds were not isolated events but becane a consistent pattern
of prosecutorial msconduct that began in 1993 and continued
through retrial in 1997. The prosecutor know ngly and repeatedly
msled the jury as to how, when, and fromwhom Godoy first |earned
t he nanmes of the three defendants. By allowing the jury to believe
that Wods was the initial source, the state avoided the
credibility obstacle that would have been apparent had Godoy
hi nsel f been the source. It is clear that Godoy testified fal sely
and that his testinmony was used to bolster the credibility of the
state’s key witness. Mdyreover, the record establishes that Peasl ey
knew the testinony was false and not only failed to clarify the
m st ake but argued the evidentiary point to the jury. Peasley’s
cal cul ated deception reveals the actual weakness of the state’s
case. Hi s only explanation was that he forgot the correct sequence
of events and that during the 1997 trial his health was poor.

138 Mor eover, Peasley admits his m stakes but surprisingly
claims they do not amount to m sconduct. The argunment is not
persuasi ve. Peasley is not an i nexperienced prosecutor, but rather
a veteran hom cide prosecutor. He elicited testinony from Godoy

that he knew was false, and he knew what he was doing.
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Del i berately posing unfounded and m sl eadi ng questions to bol ster
the credibility of a witness and then arguing each point to the
jury during a capital trial constitutes prosecutorial m sconduct
that violates the nost elenentary principles. Qur review of the
record supports the conclusion, not wunlike that in Pool and
Jorgenson, that the prosecutor engaged in a pattern of intentional
m sconduct in the 1993 and 1997 trials ained at preventing an
acquittal and serving to deprive the defendant of a fair trial. On
this record, we cannot say the 1997 mstrial in Mnnitt’s case was
not directly caused by Peasley’s m sconduct. |ndeed, just a week
later, McCrinmmon’s jury, having |earned of Godoy’'s m sstatenents
and Peasl ey’s m sdeeds, returned a verdict of acquittal.

139 The state also clains double jeopardy does not apply
because the defense was aware the testinony was fal se and failed to
do anything about it during trial. Def ense counsel responded
adequately by stating he chose not to challenge the fal se testinony
in order to avoid i nevitable prejudice caused by informati on about
a prior conviction and an anonynous i nformant.

140 Thus, during a bench conference in 1993, Peasley
indicated that if defense counsel inquired into the information
Godoy had prior to neeting with Keith Wods, then the door woul d be
opened to di scussing the restaurant robbery and ot her inadm ssible
sources inplicating the defendants. Peasley used his position, in

effect, to bully the defense into subm ssion by threatening to use
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this information. Realizing defense counsel would not chall enge
his course of action, Peasley persisted in using the false
testinony to his advantage.

141 Def ense counsel’s know edge of the Godoy fal sehood does
not nullify the prosecutor’s behavior. W have routinely noted
that a prosecutor has an obligation not only to prosecute wth
diligence, but to seek justice. He nust refrain fromall use of
i mproper net hods designed solely to obtain a conviction. State v.
Bible, 175 Ariz. 549, 600, 858 P.2d 1152, 1203 (1993) (Wile a
prosecutor “may strike hard blows, he is not at liberty to strike
foul ones. It is as nmuch his duty to refrain frominproper nethods
cal cul ated to produce a wongful conviction as it is to use every
legitimate nmeans to bring about a just one.”) (quoting Berger v.
United States, 295 U.S. 78, 88 (1935)); Pool, 139 Ariz. at 103, 677
P.2d at 266. The prosecutor has a duty to see that all defendants
receive a fair trial. State v. Cornell, 179 Ariz. 314, 331, 878
P.2d 1352, 1369 (1994). Here, Peasley was indifferent to that
duty.

142 Mor eover, Godoy’s explanation that he testified falsely
to protect confidential sources or to avoid a hearsay problem
appears pretextual. Al he or Peasley had to do to correct natters
was to admt knowl edge of Mnnitt as a suspect prior to the
Septenber 8 interview between Godoy and Wods and the truth would

have been on the record as it should have been, even if at the
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expense of Wods’' credibility.

143 This <case is an anomaly; egregious prosecutorial
m sconduct occurred in Mnnitt’s first two trials, but the third
trial, conducted by a new prosecutor and allegedly free of
m sconduct, resulted in a conviction. W note, however, that
whether or not the third trial was free from false testinony,
fal sehoods in the two previous trials perneated the process to the
extent that fairness in the third trial could not correct the
m sdeeds of trials one and two.?2

144 In nost instances, the renedy for prosecutorial
m sconduct is a new trial. See State v. Towery, 186 Ariz. 168,
185, 920 P.2d 290, 307 (1996); State v. Atwood, 171 Ariz. 576, 611,
832 P.2d 593, 628 (1992). However, the record in the instant case
is now replete wth evidence that the prosecutor, wth ful
know edge, introduced false testinony in two trials and thus
seriously damaged the structural integrity of both. The inevitable
conclusion is that the prosecutor was aware that his actions would

deprive Mnnitt of afair trial. W announce today' s ruling not to

2 \Wile the errors in the 1999 trial have no bearing on our
decision, we believe it is necessary to nention briefly the
shortcom ngs of that trial. The state’'s failure to disclose the
drug arrest of an inportant witness and its untinely disclosure of
several wi tnesses the day before trial and after voir dire violated

Rule 15. In addition, during summation in trial three, the state
i nproperly argued that McCri mmon was “pretty close to guilty beyond
a reasonabl e doubt.” This reference was m sleading and highly

i nproper because MCrimon had been acquitted and the prosecutor
knew it.

-23-



sanction the prosecutor, but to protect the integrity of the
justice system

I V. Concl usion
145 For the reasons discussed, we hold that Mnnitt’s 1999
retrial was barred by the double jeopardy clause of the Arizona
Constitution. W therefore vacate the convictions and sentences
entered at the conclusion of the 1999 trial and instruct the trial

court to disnmiss the charges against Mnnitt with prejudice.?

Charl es E. Jones
Chi ef Justice

CONCURRI NG:

Ruth V. MG egor, Vice Chief Stanley G Feldman, Justice
Justice

Rebecca Wiite Berch, Justice M chael J. Brown, Judge (retired)

3 In the unrelated case involving the robbery of a Tucson
restaurant, a jury found Mnnitt guilty of attenpted second degree
murder, two counts of attenpted arned robbery, three counts of
aggravated assault, and one count of burglary. He received
concurrent sentences of inprisonnent on five of the counts, the
| ongest for twenty-one years. As to the remaining two counts, the
trial court inposed concurrent fifteen-year sentences, to be served
consecutively to his sentences on the other five counts. Today’s
decision shall have no effect on Mnnitt’'s convictions and
sentences stemming fromthe restaurant robbery.
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NOTE: Due to a vacancy on this court at the tine this
case was decided, the Honorable Mchael J. Brown, a
retired judge of the Superior Court of Arizona in Pima
County, was designated to participate in this case under
article VI, 8 3 of the Arizona Constitution.
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